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is comparatively a new one, but the courts have thus far been unanimous in 
deciding that no matter what such an agreement purports to be, it is not a 
lease. Reynolds v. Van Beuren, 155 N. Y. 120; 49 N. E. Rep. 763; 42 L. R. 
A. 129; Lowell v. Strahan, 145 Mass. 1, 12 N. E. 401, 1 Am. St. Rep. 422; 
Goldman v. N. Y. Adv. Co., 60 N. Y. Supp. 275; Eastern Adv. Co. v. 
McGraw, 42 Atl. Rep. 923. In the first two of these cases the courts held 
contracts for the use of walls of buildings for advertising purposes to be 
mere licenses and not leases. In the third case cited the court held such a 
contract to be not a lease, but declined to decide whether it was a license, an 
easement, or merely a simple contract between the parties. In the case of 
the Eastern Adv. Co. v. McGraw supra, the court took the same position as 
that taken in the principal case and held a contract for space in street cars to 
be a contract for personal services. 

Contracts — Agreement to Build with Materials Furnished by 
Owner— Destruction by Vis 'Major.— For a stipulated sum the plaintiff 
contracted to build for defendant a barn, using a foundation and materials 
furnished by defendant. When nearly completed the building was substan- 
tially destroyed by a violent storm. The plaintiff then rebuilt the structure 
according to the original specifications, and sued for the price of rebuilding 
as well as for the contract price, and the lower court gave judgment for both 
amounts. The defendant appealed. Held, that the plaintiff is entitled 
merely to the contract price. Vogt v. Hecker (1903) — , Wis., — 95 N. W. 90. 
The plaintiff in this case realized on the principle that when parties con- 
tract for the performance of some act with reference to an existing thing, to 
which performance the continued existence of the thing is essential, they 
impliedly agree that such continued existence shall be a condition of the 
contract duty. In the case of Cook v. McCabe, 53 Wis. 250, approved in the 
case of Butterfield v. Byron, 153 Mass. 517, 12 L. R. A. 571, this principle 
was applied to a building contract, where the owner was to provide the 
material and do part of the work. In these cases the plaintiff was allowed 
upon a quantum meruit to recover for work performed before the building was 
destroyed. The court distinguishes the principal case from these on the 
ground that here the defendant's only obligation was to furnish the founda- 
tion and materials and that he had done so, while in the other cases defend- 
ant contracted to do part of the work. The court in Cook v. McCabe, supra, 
however, expressly discredits the case of Brumby v. Smith, 3 Ala., 123, 
which seems to have been almost exactly like the principal case, and to have 
been decided in the same way. The decision is undoubtedly correct, both by 
reason and authority. 

Conveyance of Pretended Title— Maintenance— Adverse Claim- 
ant — Real Party in Interest.— G deraigned his title to certain lands as 
follows: A patent from the U. S. government to A, a quit claim deed from 
A to B, and a quitclaim deed from B to himself. B had never been in pos- 
session of the premises. P was, and had been in possession of the property 
for three years, by virtue of tax titles which proved to be void. In an action 
by G to determine the adverse claims to the land, Held, that the deed from 
B to G was valid as between the parties, but void as to P. Galbraith v. 
Paine (1903), — N. D. — , 96 N. W. Rep. 258. 

The court held that the old common law doctrine of maintenance as 
declared by 32 Henry VIII., Ch. 9, 2, viz., that a deed of real estate by a 
grantor out of possession was void, applied in North Dakota, hence the con- 
veyance to the plaintiff was void as to the defendant, the adverse claimant. 
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At the common law a deed so given was not void as to some of the parties 
and valid as to others, but was absolutely void as to all, hence when the 
Dakota court held the deed to be valid as between the grantor and the grantee, 
it applied not the common law as it existed in England, but a modification of 
the old rule which prevails in Alabama, Connecticut, Florida, Massa- 
chusetts, Kentucky, New York, North Carolina, Rhode Island, Tennessee, 
and a few other American states. The court further stated that the action 
should have been prosecuted for the benefit of G, in the name of B, who, in 
the contemplation of the code, was the real party in interest. Here the court, 
met with a dilemma, and compelled to choose between the common law doc- 
trine of maintenance and the true intent of the code as to the real party in 
interest, chose the former. In Chapman v. Jones (1898), 149 Ind. 434, the 
court seized the other horn of the dilemma. Many states, notably California, 
Delaware, District of Columbia, Iowa, Maryland, New Hampshire, New Jer- 
sey, Ohio, Pennsylvania, South Carolina, and Texas, have held that the 
common law policy "founded upon a state of society that never existed in 
this country" (Roberts v. Cooper, 20 How. 483), was not adopted as a part of 
their common law. Illinois, Maine, Michigan, Missouri, and Virginia, have 
abrogated the rule by statute, while in Arkansas, Kansas, Mississippi, 
Nebraska, and many western states, the common law doctrine is abolished by 
permitting an action to quiet title to any person claiming any interest in 
land, whether in or out of possession. 

Corporations — Fiduciary Relation Existing Between Directors 
and Stockholders. — The defendant was president and director of a cor- 
poration in which plaintiff held stock. The directors were seeking to effect 
a favorable sale of corporate property, and pending this sale, defendant 
secured an option on plaintiff's stock. The sale was completed, and defend- 
ant without disclosing this, bought in plaintiff's stock at 110, which was the 
market price. As a result of the sale of corporate property, the stock was 
worth 185. The plaintiff had no means by which to inform himself of this 
sale. Held, that plaintiff could recover the profits of the transaction. 
Oliver v. Oliver (1903), — Ga. — 45 S. E. Rep., 232. 

The question in the case was, whether there was such a confidential or 
fiduciary relation between the defendant and the plaintiff, as to require of the 
former a disclosure of the facts in regard to this sale of corporate property. 
The Court thinks that the defendant was bound to disclose these facts. 
This decision is admittedly against the holding in Board of Commissioners 
Tippicanoe County v. Reynolds, 44 Ind., 509, 15 Am. Dec, 245, Crowellv. 
Jackson, 53 N. J. L,., 656, 23 Atl. Rep. 426, Krumbhaarv. Griffiths, 151 Pa. 
St., 223, 25 Atl. Rep. 64, and Haarstickv. Fox, 9 Utah, 110, 33 Pac. Rep. 251. 
In accord with these are Carpenter v. Danforth, 52 Bar. 581, and Deadrich 
v. Wilson, 8 Baxter (Tenn.) 108. The decision in Board of Commissioners 
Tippicanoe County v. Reynolds, supra, the leading case on the subject, has 
been criticised as tending to sanction great fraud and injustice against stock- 
holders, 3 Thomp. Corp., 4034; see also Fisher v. Budlong, 10 R. I., 525, and 
Walsham v. Stamton, 1 De Gex J. & S., 678. 

Corporations— Fiduciary Relation Existing Between Stockhold- 
ers and Directors. — Defendant was an officer and director of a corpora- 
tion, and also executor of a will in which plaintiff was named as legatee of 
shares of stock in the above corporation. Plaintiff offered this stock to 
defendant for a certain price and he purchased it. Plaintiff admits that she 
did not rely on any representations of defendant, as to the value of the stock. 



